


THE 


NEW JERSEY LAW JOURNAL. 


PUBLISHED MONTHLY. 


VOL. XXX OCTOBER, 1907. No. 10 


EDITORIAL NOTES. 








As has been the usual but not invariable rule, the nominees for 
Governor of this state have been lawyers. As a matter of fact, since 
the adoption of the state constitution in 1776, few of the Governors 
have been otherwise. Noted cases of men who were not lawyers were 
Marcus L. Ward, George B. McClellan, Franklin Murphy and Edward 
C. Stokes. There is a reason for this which the average citizen, per- 
haps, does not appreciate. The Executive must pass on new laws, 
must enforce certain of the laws, and needs to be thoroughly con- 
versant with the constitution and statutes of the state. Happily, the 
majority of Governors taken from the Bar have been men of high 
repute, integrity and good judgment. The Republicans in nominating 
Mr. Justice, now ex-Justice, Fort for the position of Chief Executive, 
have made no mistake as to the abilities and character of the ap- 
pointee. As Justice of the Supreme court we have never heard his legal 
opinions spoken about in other than flattering terms. Devoted to the 
law and his judicial duties, there has been no evidence that he was 
a respecter of persons, or that he failed to give due consideration to 
the points involved in every case that came before him for considera- 
tion. While an ardent Republican, he put politics aside upon taking 
his seat upon the Bench, and, while he now resumes active co-opera- 
tion with his party, this he is entitled to do without criticism. The 
Democrats have nominated as his opponent Mr. Frank S. Katzenbach, 
of Trenton, a lawyer thirty-nine years of age, a graduate of Princeton 
University, a recent mayor of his city for two terms, and one who has 
met with deserved success in his profession. There being no word of 
censure against the public or private life of either of these candidates, 
both parties are to be congratulated upon their selections. The people 
of the state have now the opportunity to vote for good men, and the 
decision, no doubt, will rest not so much upon the platforms of the 
two parties, for in general these are much alike, but rather upon other 
issues, some state and some local, which are greatly mixed. As the 
Journal does not concern itself with politics in the everyday sense of 
that term, we have no other comments to make, except to express the 
hope that whoever is elected Governor may continue to push the state 
to a higher level in its enactments and boards of control than it has 
yet attained. We need a few thorough reform laws and an abatement 
in the enactment of statutes bad or inconsequential. While the 
Executive is not possessed of legislative power, that official may be a 
tremendous check against unwise legislative acts. 
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The President of the United States is continuing, in different 
parts of the Union, those speeches which are read with pleasure by the 
masses of the people, and which are full of virile statements of fact 
and declarations of the highest American ideals. Not being a candi- 
date for another term of office, his words have more weight than they 
would otherwise possess. Intrinsically there is an immense amount 
of educational morality in his addresses. There is a time in the his- 
tory of every nation when certain primary moral obligations require 
to be studied and practiced by all citizens, from the highest to the 
lowest, from the richest to the poorest. There are certain tendencies 
now among the influential rich, and among certain well-known law- 
breakers in this country, which need to be checked without delay by 
some poweriul seen, or unseen, hand. President Roosevelt is willing 
to be the seen hand, and, whether we agree with everything he says or 
not, we are obliged to admire his pluck, his persistency, his rugged 
integrity and his ideals. Certainly everybody must stand by him in 
his endeavors to enforce the laws of the land against law-breakers. 
For example, these words in his speech at Provincetown, Mass., on 
August 20, have no uncertain ring and cannot be misunderstood: 
“Once for all let me say that as far as | am concerned, and for the 
eighteen months of my administration that remain, there will be ‘no 
change in the policy we have steadily pursued, no let up in the effort 
to secure the honest observances of the law, for I regard this contest 
as one to determine who shall rule this government—the people, 
through their governmental agents, or a few ruthless and determined 
men whose wealth makes them particularly formidable because they 
hide behind the breastworks of corporate organization. [| wish there 
to be no mistake on this point. It is idle to ask me not to prosecute 
criminals, rich or poor. But I desire no less emphatically to have it 
understood that we have undertaken and will undertake no action of 
a vindictive type.” Again in his speech at Keokuk, lowa, on October 
1, the following is good enough to be committed to heart by every 
citizen: “Ours is a government of liberty, but it is a government of 
that orderly liberty which comes by and through the honest enforce- 
ment of and obedience to the law. At intervals during the last few 
months the appeal has been made to me not to enforce the law against 
certain wrongdoers of great wealth because to do so would interfere 
with the business prosperity of the country. Under the effects of that 
kind of fright, which when sufficiently acute we call panic, this appeal 
has been made to me even by men who ordinarily behave as decent 
citizens. One newspaper which has itself strongly advanced this view 
gave prominence to the statement of a certain man of great wealth to 
the effect that the so-called financial weakness ‘was due entirely to 
the admitted intention of President Roosevelt to punish the large 
moneyed interests which had transgressed the laws.’ I do not admit 
that this has been the main cause of any business troubles we have 
had; but it is possible that it has been a contributory cause. If so, 
friends, as far as I am concerned, it must be accepted as a disagreeable 
but unavoidable feature in a course of policy which as long as I am 
President wil! not be changed. In any great movement for righteous- 
ness, where the forces of evil are strongly intrenched, it is unfor- 
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tunately inevitable that some unoffending people should suffer in com- 
pany with the real offenders. This is not our fault. It is the fault of 
those to whose deceptive action these innocent people owe their false 
position. . . . Whenever a serious effort is made to cut out what 
is evil in our political life, whether the effort takes the shape of warring 
against the gross and sordid forms of evil in some municipality, or 
whether it takes the shape of trying to secure the honest enforcement 
of the law as against very powerful and wealthy people, there are sure 
to be certain individuals who demand that the movement stop because 
it may hurt business. In each case the answer must be that we 
earnestly hope and believe that there will be no permanent damage to 
business from the movement, but that if righteousness conflicts with 
the fancied needs of business, then the latter must go to the wall. We 
cannot afford to substitute any other test for that of guilt or innocence, 
of wrongdoing or welldoing, in judging any man. If a man does well, 
if he acts honestly, he has nothing to fear from this administration. 
But so far as in me lies, the corrupt politician, great or small, the pri- 
vate citizen who transgresses the law—be he rich or poor—shall be 
brought before the impartial justice of a court.” 


While in London during the past summer the Journal Editor was 
greatly interested in an action for libel brought by the manufacturers 
of Sunlight Soap, being the case referred to in our August number (30 
N. J. L. J. 226). It seems that the London “Daily Mail” and the Lon- 
don “Evening News” entered upon a warfare against the soapmakers, 
alleging that there was a combination to defraud the public in the 
weight of bars of soap. If the English public is sensitive upon any 
one point it is that of a reduction, or “fraud,” as they call it, in the 
supplies of essential articles of home consumption. Even the weight 
of bread has been regulated by law for several centuries, and as every- 
body must use soap that, too, is carefully watched as to its quality and 
quantity. During the trial of the cause, in which several of the most 
noted counsel of the English Bar were engaged, the leading counsel 
for the defendant newspapers suddenly announced that all imputations 
against the plaintiffs were withdrawn, and that they would permit the 
plaintiffs to formulate the amount of damages to be adjudged in their 
behalf. The exact language used in the statement of Mr. Isaacs, K. C., 
was interesting and is as follows: “I have considered with the greatest 
care, with the assistance of my learned friends in this case, the position 
in view of Mr. Lever’s statements on oath in the witness-box yester- 
day, and also considered Mr. Lever’s manner of giving evidence, and 
I am bound to say that the impression which he created by his state- 
ments and by his evidence is such that it makes it impossible for us to 
persist in this charge against him, which has been made in the particu- 
lars and in the libel. Under these circumstances, with my clients’ full 
assent to the course I am going to take, | propose now to withdraw the 
plea of justification. But I want to do something more than that, 
which I think Mr. Lever is entitled to under the circumstances, and 
which I am anxious, so far as I can, to make plain, not to him only, 
but to your lordship, and those in court, and those who may read what 
I am about to say on behalf of my clients. I withdraw unreservedly 
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every imputation which has been made on Mr. Lever’s honor and 
integrity, and, on behalf of my clients, I say we very much regret that 
we have been misled into making the statements which have appeared 
in the paper, and which have reflected so seriously upon him. At the 
earliest opportunity after hearing his evidence—some of the statements 
in which were quite new to us—we have taken the course which is the 
only straightforward and honorable course for a newspaper to take 
under the circumstances. Realizing what has happened, my clients 
take the only means that they could take of repairing the injury, and I 
think I have made plain—I have tried to—and, in order that there 
may be no misapprehension I repeat, that, without any reservation of 
any sort, we not only withdraw all imputations, but we deeply regret 
that they were made. Having taken that course I say further that I 
do not propose to proceed with the plea of fair comment, because, 
having fought this case up to this point on the main charge—the 
serious charge—my clients do not desire that this case should be 
proceeded with as a defence of fair comment, so far as it would be 
applicable to the minor libels complained of. We want to deal with it 
as it should be dealt with in a larger, broader and more general spirit, 
and I propose to withdraw the defence altogether. The sole question 
remaining for your lordship and the jury is the question of damages, 
unless it is possible for my learned friends and myself to come to some 
agreement. The question of damages remains to be dealt with. Ex- 
cept for that issue there will be no issue raised by me.” After some 
further colloquy between counsel and a private meeting between them 
lasting twenty-five minutes, Mr. Isaacs said: “The plaintiffs have 
formulated to us the amount of their damages in respect of both actions 
at £50,000. 1 do not desire on behalf of the defendants in any way to 
reduce that sum; and my clients have agreed to pay the sum of £50,- 
000 to the plaintiffs in settlement of the litigation.” This amount of 
$250,000 is the largest ever paid by a newspaper, or any association of 
newspapers, by way of damages fora libel. That it was offered before 
the cause ended and without permitting the case to go to the jury 
certainly marked a new departure in libel proceedings in English- 
speaking countries. 





We referred last month to the subject of the dispatch of business 
in English criminal courts as compared with that in certain American 
courts, notably in the city of New York. Since those remarks were 
written, our attention has been called to an address by Hon. Joseph 
H. Choate, president of the New York State Bar Association, at 
Albany, in January last. In the course of his address Mr. Choate 
took the position, as based upon his own observation when Ambas- 
sador to England, that civil procedure in England was also less dilatory 
than in the state of New York. His words on this subject certainly 
deserve attention: “Everything in the system of English judicature 
seems to be arranged with a view to the dispatch rather than the 
accumulation of business. They have nothing like our dismal Code 
of Civil Procedure with its many thousand sections, which itself in 
the whole history of its growth and development has been, and is 
to-day, a prolific cause of litigation and delay, and affords, I should 
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think, an opportunity for a distinct and separate motion every week 
from the commencement of the cause till its trial. Instead of that 
they have a few simple rules of practice made by the High Court and 
always under its control, and these are very simply administered, 
usually before a master, after the cause is at issue—and the barrister 
is generally relieved of any attention to that part of the practice which 
acts so thoroughly upon the nerves of any lawyer who is engaged in 
great affairs. Our pernicious and dilatory habit of waiting for coun- 
sel, who are engaged elsewhere when the cause is reached or called 
on the day assigned, is practically unknown, and the consequence is 
that in an important cause several counsel must be retained, so that if 
one is not ready, another shall be, and the cause proceed. Of course 
the solicitors and attorneys prepare briefs, and relieve the barrister of 
a vast amount of that kind of work out of court, for which counsel 
with us are largely responsible. I am sure, however, that every con- 
scientious barrister, from the moment of receiving his retainer, is 
ready to hold consultations and advise on every important step, but as 
a rule they are not troubled with interviews with parties and witnesses 
in preparation for the trial. In fact, direct communication between 
the barrister who is to try the case and the witnesses is theoretically 
disallowed, and seldom happens. [Put it is in the actual conduct of the 
case in court that the barristers derive great assistance and support 
from the prompt and efficient system that prevails. The judges being 
appointed by the government, practically selected by the Lord Chan- 
cellor from barristers who have been long in active practice in the 
courts, are already fully qualified for the performance of judicial duties 
from the moment they enter on their exalted office, and are not only 
presumed to know the law, but generally do actually know it. Such 
a thing as a judge having to be educated upon the Bench, so expensive 
and so detrimental when it does happen, is utterly unknown there, and 
as a result the judge takes charge and holds control of the case from 
beginning to end. Questions of evidence and motions for non-suit 
which with us are often occasions of prolific argument are promptly 
decided. The judge is presumed to know the law of evidence, and it 
rarely happens that such a question has to be more than stated in 
order to have it disposed of. Perhaps I was myself as great an 
offender as anybody in the consumption of time in the discussion of 
questions of evidence, having often argued them by the hour; and I 
well remember one case with Mr. Roscoe Conkling where we spent an 
entire day in the argument of a motion to non-suit, and even then the 
court adjourned till the next morning to decide it. In cases tried with- 
out a jury, including equity, probate and admiralty causes, when the 
judge has heard the evidence and the arguments, he is generally ready 
to decide it, and the pernicious habit which once prevailed, and | fear 
still prevails with us, of taking two weeks, often extended to four, to 
hand up briefs, when the judge will have largely forgotten the case, 
and will have to study them at his subsequent leisure, is practically 
unknown, and the proceedings upon appeal in cases reserved are 
greatly facilitated by the appeal being heard on the judges’ minutes, 
and report of the points reserved.” 
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The resignation of Mr. Justice Fort made a second vacancy on 
the Supreme Court Bench, the first occurring in June last upon the 
death of Mr. Justice Garretson. While the position held by the latter 
has not yet been filled, for reasons which have not been made clear, a 
successor to Mr. Justice Fort was promptly appointed by the Gover- 
nor, who tendered the position to Judge Charles W. Parker, a Circuit 
court judge. Mr. Parker is the son of the late Cortlandt Parker, and 
his appointment has been received with approbation. He is a hard 
worker, a clear thinker, and will, no doubt, grace the position to which 
he has been exalted. Mr. Parker was born in Newark in 1862, and is 
consequently forty-five years of age. His preliminary education was 
received at Pingry School, Elizabeth, and Phillips Exeter Academy, 
Exeter, N. H. In 1882 he graduated with honors from Princeton 
University. Under the direction of his father he read law. He also 
read law at Columbia Law School for three years, from 1882 to 1885. 
In June, 1885, he was admitted as an attorney in this state, and in 
1890 he was admitted as a counselor. He practiced his profession in 
Newark until 1890, and after that in Bayonne for a time. Since 1891 
he has practiced in Jersey City. He was appointed a District court 
judge in 1898, and in 1903 he was reappointed. He resigned the Dis- 
trict court judgeship in 1903 to accept an appointment from Governor 
Murphy as Circuit court judge. In the latter office his term would 


have expired in 1910. 


PAR VALUE OF SHARES OF STOCK. 


(From an address on ‘‘ Corporate Capitalization and Public Morals,” delivered by Edward M. 
Shepard, of New York, before the Illinois State Bar Association, at Galesburg, [11., on July 12th last). 


We American lawyers who are not already moralists, as by virtue 
of our office all of us ought to be, must become moralists right soon 
if the profession is longer to hold the powerful place in American 
public life which has traditionally belonged to it for a century and a 
half. The American people are shaking the pillars of their jurispru- 
dence to find whether principles of justice and fair dealing support 
them; they are ready and swift to apply ethical tests to rules of law, 
however venerable, or to business relations, however familiar or long 
authorized by statute and common law. The idea once completely 
adopted in our country that the citizen upon his death has the right 
to dispose, as he sees fit, of the property which he has himself earned, 
and that that right is an essential part of his very right of property— 
the idea that an employer ought not to be personally liable to an 
employee for negligence of a fellow-employee in which the employer 
has himself had no share—these and other doctrines like them, which 
lawyers had fondly or narrowly assumed to be elements of personal 
liberty or of that right of property which is only one phase of personal 
liberty, or to be elementary conditions of public safety, are to-day on 
trial before an aroused, if not an excited, public sentiment. 

We must remember that the tribunal of 85,000,000 people, before 
whom our profession is on trial, no longer accords us full credit for 
the patriotic and fruitful statesmanship of Jefferson, Adams, Hamilton, 
Marshall, Webster, Lincoln, Tilden, Harrison, Cleveland and other 
eminent lawyers who have in great place enjoyed popular confidence. 
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It is a commonplace that this lesser hold of lawyers upon popular 
conscience and intelligence is due to jealousy of the corporations, 
through which is exercised so vast a share of the business, adminis- 
trative and creative energy of our countrymen. The distrust of them 
is not as lawyers, but as agents or advisers of corporations. A good 
American used to dread George III.; to-day he dreads the Standard 
Oil Company. And it is not mere wealth but distinctively corporate 
wealth which is in his mind. Popular jealousy of enormous personal 
fortunes like those of the late Marshall Field or Russell Sage or of the 
Astor family, is not acute. 

It may be said, indeed, that to-day our politics is concerned 
largely, very largely, with the question of overcapitalization. By 
“overcapitalization” is not, of course, meant that companies have too 
much capital, but the very contrary. It is the excess of nominal 
capital over real capital which is the offence. Almost from the time, 
a half century ago, when the law first permitted the issue of shares of 
stock for property, overcapitalization has been an incorrigible habit. 
When the United States Steel Corporation was organized in 1901 with 
a share capital of $1,018,559,000, its preferred stock, which was $510,- 
196,400 at par, sold in the market at 95 per cent. and its common stock, 
$508,363,800 at par, sold in the market at 45 per cent., showing a then 
estimated overcapitalization of over $300,000,000 in the view of men 
who had helped to form it but were willing to sell some of their hold- 
ings. The American Smelting and Refining Company at its organiza- 
tion in 1899 had a share capital of $54,800,000, which at the outset 
sold on the basis of a market value of $40,600,000, showing an overcapi- 
talization, as estimated by the market, of $14,200,000. The present 
Union Pacific Railroad Company when formed upon its reorganization 
in 1897 had a share capital of $136,000,000, which at market prices was 
worth $54,670,000, showing an estimated overcapitalization of $81,- 
330,000. 

Do not, I beg, misunderstand me as now condemning all these 
capitalizations. On the contrary, traditions of good will, guesses as 
to the values of mines uncovered, of patents undeveloped and of other 
expectations and hopes, may have their part in fixing amounts. Two 
of the illustrations I have just given are in point. The common shares 
of the American Smelting Company, with an original market value of 
$50.50, have sold for $174 and are to-day sold for $119. The common 
shares of the Union Pacific Company, with an original market value of 
$18, have since sold for $195, and are to-day sold for $141. So that, 
with the development of their businesses, the estimated overcapitali- 
zation has been turned into an estimated undercapitalization. The 
instances of undercapitalization of companies as they now exist, 
although far from as common as we might wish them to be, are 
numerous and sometimes very striking. Besides the Smelting and 
the Union Pacific cases take another instance, the American Sugar 
Refining Company, with a par capital of $90,000,000, selling on the 
basis of $111,150,000, or the New York, New Haven and Hartford Rail- 
road Company, with a par value of $97,409,500, selling on the basis of 
$158,777,000; or a moneyed corporation, the Central Trust Company 
of New York, with a par value of $1,000,000, with a book value in its 
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securities and property of $16,925,714, and its shares selling on the 
basis of $20,000,000. 

Now, the evils, if there be any, of undercapitalization are not yet 
much discovered. That there are evils in overcapitalization is, how- 
ever, almost unanimously recognized. It is to-day so hateful a thing 
that it presents, as I have said, one of the great questions of our pres- 
ent day politics and statesmanship. The man who “waters” stock is 
swiftly condemned as an “undesirable citizen.” The man who a year 
ago paid $200 for a horse and now refuses to sell it for less than $1,000, 
the owner of wheat or clothing or machinery who holds it to-day at a 
price 50 per cent. greater than the amount which it cost him to pro- 
duce it or the price at which he bought it—they incur no censure. 
Whether it be that their skill or industry has made their property more 
valuable or that conditions which they themselves have done nothing 
to create have made it more valuable we congratulate them. But if 
the owners of corporate shares which originally cost $100 and now as 
the result of twenty years of skilful and creative and even honorable 
business regularly earn normal interest upon twice that amount of 
money—if they see fit to recognize the indisputable increase of value 
by substituting two $100 shares for each of their original $100 shares, 
so that nominal and actual capitalization may agree, the transaction 
becomes at once suspicious. This is hardly reasonable. 

The deception or misinformation of investors, more or less imag- 
inary, is, however, the lesser reason for the popular displeasure with 
stock watering. The masses of people are not greatly concerned for 
the losses of those who buy securities and who ought to be at the 
pains of reasonable inquiry in making their purchases. The stress 
of their condemnation is against that concealment of profits which is 
thought to be practiced in the case of railroad and other companies 
whose business is public or, as the courts say, “affected with a public 
use.” Such companies, it is said, water their stocks in order that the 
people may not know how excessive are their profits earned out of 
excessive charges to those they serve. And it is idle to deny that such 
a desire to hide the truth has often been a real motive. It exists in 
all money making businesses. Manufacturers and merchants when at 
the flood of their prosperity have rarely let their customers know how 
large were their total profits. Proprietors of “public utilities” are in 
this matter only like other men. No doubt they have often feared that 
if their real rate of profits were known public sentiment or legislative 
authority would force reduction in their charges or prices. I strongly 
incline to believe that to this more or less futile effort at concealment 
of actual facts on the part of some owners of railroads or other utilities 
all other owners must ascribe the widespread—and, for the public 





interest as well as their own, the dangerous illusion of to-day that they 
ought not to earn on their original investment more than what would 
be normal interest—5 or 6 per cent. perhaps—on investments which 
are secure from the beginning. Stock watering has seemed—if indeed 
it has not been—-a sort of confession that profits ought not to exceed 
such a rate of interest. And yet upon little thought the error is 
clear. Private capital will not go into new and untried enterprises 
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unless upon a promise that in case of success the profits shall exceed 
the rate of interest which could be earned upon assured investments. 

If that limitation be established it is obvious that the genius and 
courage which have in past railroad construction done so wonderful a 
work for the American continent is to have no place in the future. I 
am not here to deal with the question whether this would be wise 
policy. But in passing I venture to point out the superior sense and 
logic of those who would have the government own the railroads over 
the sense and logic of those who would establish governmental regula- 
tion on the basis of a disparagement of the motives and fairness of that 
class of investors without whose co-operation there can be no new 
construction by private capital. And | venture further in passing to 
notice the absurdity of those who treat the great number of holders of 
corporate shares as men of more innocent motives than the directors 
and presidents and chairmen and bankers of the companies. This is 
cant of a very low order. You may generally count upon it that those 
who officially manage corporations are those whom the great majority 
of the shareholders wish to manage them. Mr. Harriman does not 
stay in such power or get new power unless stockholders, whether 
for good motives or bad, believe in him. It seemed to surprise some 
intelligent men that a great majority of the policyholders of the 
Mutual and New York Life Insurance Companies—an exceptionally 
competent constituency with a large stake in the result—at their 
recent elections under the reformed life insurance law of New York 
preferred representatives of the old managements, steeped in syndicate 
practices as they were, to the reformers. A greater knowledge of 
human nature would have saved the surprise. 

But I am wandering. I wished only clearly to suggest that to a 
large extent the owners of railroads and other like properties in con- 
siderable part have themselves, or those who have preceded them, to 
thank for the now widespread fallacy which seems to endanger their 
investments. If from the beginning they had openly insisted that 
their risks should be compensated by large, very large, profits, just as 
would be the risks of a manufacturer who brings a new industry to a 
country village or the merchant who loads a ship for far Cathay—if in 
this matter there had been neither concealment nor insincerity nor 
juggling of figures—there would to-day be less of the notion that rail- 
road rates ought to be adjusted to produce not more than 4 or 5 or 6 
per cent. upon original actual cost or cost of present reproduction of 
the physical plant. This, after all, is perhaps only saying that open 
truthfulness in the long run is wise policy. It is the falsity in the 
present plan of corporate capitalization which should condemn it. Is 
there a better plan? 

I think there is. I ask you to consider the abolition of the nom- 
inal money capitalization of business corporations. I propose that the 
share of stock shall have no dollar mark; that its only essential feature 
shall be truthful certification that it is one of a given total number of 
equal shares into which the enterprise or some part of the enterprise 1s 
divided. In Illinois, New York and most and perhaps all others of our 
states the law, upon the incorporation of a company for railroad, insur- 
ance, banking, industrial or other business, requires the filing of ar- 
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ticles which prescribe a total capital in dollars, the number of shares 
into which it shall be divided and the par value of each share. But 
why should the total capital be fixed or the par value of the share? 
If one hold 100 shares of Illinois Central stock, he ought not to think 
of it as $10,000 in that stock, but as 100 out of the 950,400 equal parts 
into which the net property, business and franchises of the company 
are divided. He knows that in the estimation of the experts who buy 
and sell that stock its shares are now worth not the $100 originally 
paid in or supposed to have been paid in on the stock, but $144, the 
price on the New York Stock Exchange. 

I beg you to observe that it is nominal capitalization which I 
would abolish and not the requirement that a company shall have any 
given actual capital, for that is quite a different matter. And with the 
abolition of money capitalization | would more rigorously enforce 
upon business corporations the obligation of truth in every publication 
they make in respect of their capital, their debts and the like. I see no 
reason why a corporation, if it see fit, should not, for mere expectation 
or even mere hope of profit, issue its shares having no denomination. 
But it ought not to be able, as at present it is able and without liability, 
to certify or seem tocertify for such expectations and hopes actual pres- 
ent money values which they do not have and which no well informed 
person supposes they have. Let promoters or directors make any rep- 
resentation they like as to value, but if they do make representations, 
whether directly or indirectly, then in case of misrepresentation hold 
them rigorously liable after the fashion of common law and do not 
relieve them by the familiar statutory device of making the judgment 
of a board of directors acting in good faith conclusive proof of the 
truth of a statement of value, however false in fact it may be if the 
standard be present cash value. 

In New York it was not until 1853 that the law expressly made 
property acceptable for shares. This provision was in itself most 
proper, for it only assimilated manufacturing, mining, mechanical and 
chemical companies to the common practice of partnerships in this 
respect. Then it became common, as it still is to-day, for 999 out of 
1,000 shares to be paid in with property more or less unreal, and for 
only the solitary thousandth share to be paid with hard cash. Then, 
with the growth of industrial trusts and combinations and the consoli- 
dation of railroads into great systems, the corporation became to many 
a fetich or an ogre. It seems to-day difficult for even sensible men to 
remember that a modern moneyed or business or railroad corporation 
is merely a partnership with three modifications: First, a corporate 
identity and personality distinguishable from its members with suc- 
cession in perpetuity or for a limited period without regard to the 
membership; secondly, liberty to transfer membership with its rights 
and its liabilities, if any; and thirdly, a limitation of liability of mem- 
bers for debts. The corporation is indeed only the modified partner- 
ship necessary to very large and permanent enterprises. 

If now the change we are considering were to be adopted, would 
not these questions and difficulties in large part disappear? Would 
not chapters or even volumes of corporation law lose their interest? 
Upon an issue of the entire capital stock for property on the formation 
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of the company, it would be of no consequence whether more or less 
shares were issued, for each share would represent only its aliquot 
part of the property and any share when sold would be sold according 
to the estimated actual value of such aliquot part. No doubt there 
are objections to the change for which I am now arguing; and before 
remedial legislation is sought they must be attentively considered. 
The first in importance I take to be the necessity to protect creditors 
against distribution of dividends to shareholders which would impair 
the capital upon which creditors are entitled to rely. 

But what sensible creditor says “I am protected by such an 
amount of par capitalization?’ The capital stock may have been 
issued a dozen or fifty years ago and the property for which it was 
issued may have long since lost its value. The creditor who is sane 
considers not the nominal but the actual situation; his concern is with 
the company’s realizable property, its mortgage or lien debts, its float- 
ing debt, its gross income, its net income. Next there is the difficulty 
about dividends. ‘To-day they are limited by the amount of surplus 
earnings over nominal capital, that is to say, surplus over the capital 
when originally paid in, whether in cash, property or good will. Such 
property or good will is generally considered intact, with little regard 
to its present available value and sometimes none at all if it has not 
been parted with and is in some form or another still on hand. I 
would have the law enforce more rigorously than it now does the 
presence of the stipulated net capital. 

The essential thing at any rate which I am suggesting is that 
even for dividends or for assurance to creditors we abolish the whole 
scheme of nominal capitalization and nominal share value and rest 
upon a system of statements or certificates of actual facts upon a 
present cash basis. Stock preferences make no difficulty. They are 
generally first, a preference for a given percentage in dividends and, 
secondly, a preference of a given amount of capital upon liquidation. 
It is quite unnecessary that a preferred dividend be reckoned by per- 
centage ; the contract may call for an annual $6 or $7 or $8 or any other 
sum, larger or smaller, per share. 





RIGHT OF FATHERB TO CUSTODY OF MINOR CHILD 


A recent decision in the case of In re Nichols, by Judge M. D. 
Reynolds, of the Circuit court of the city of St. Louis on a writ of 
habeas corpus by the father, directed against the mother, for the cus- 
tody of their minor child, declares that other things being equal, a 
mother has a right equal to the father to the custody of their children, 
especially those of tender years, notwithstanding she may have left 
her husband without cause and taken the children with her, and that if 
she is not proven to be an improper person to have the custody of the 
children, the court will not deprive her of their custody. We observe 
from other decisions at nisi prius and in courts of last resort that the 
same grave error is creeping into the law at this particular point, and 
have thought wise to call attention to some important distinctions to 
be observed right here. 

No well-read lawyer needs to be told that at common law the 
father had a paramount right to the care and custody of the person of 
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his child as against the whole world, including the mother. While 
many of the relations which existed at common law between husband 
and wife have been readjusted by modern statutes in favor of the wife, 
this particular right of the father as it existed at common law has in 
but few instances been changed. Nor could it be considerably changed 
without absolutely destroying the father’s supremacy in the relation. 
As long as the law regards the father as the “head” of the family and 
charges him with the maintenance and support of his wife and chil- 
dren, it does, and must, necessarily, give him the corresponding right 
to control the persons of his children, to say where and how he will 
support and educate them, to absolutely determine their domicile and, 
even as against their mother, to send them away from the control of 
either of the parents and even for a term of years to give their custody 
into the hands of third persons; and if his decision in this regard is not 
unreasonable or detrimental to the child’s best interests, no one, not 
even the mother, has any power to change the decision. 

Of course, as was said in Nugent v. Powell, 4 Wyo. 175, 62 Am. 
St. Rep. 18, this right is not a vested right subject to no defeasance 
but merely amounts to saying “that all things being equal, the father 
has a better right to the custody of his child than has the mother.” 
This conclusion, it will be observed, is diametrically opposed to the 
opinion of the Circuit court, referred to in the opening paragraph. 
The Wyoming Supreme court argued that this right of the father was 
“in the nature of a trust reposed in him, which imposes upon him the 
reciprocal obligation to maintain, care for and protect the child. The 
law secures him this right so long as he shall discharge the correlative 
duties and obligations.” And thus we come. to the distinction to be 
closely observed in this class of cases, i. e., that the father, while not 
in any sense having any proprietary right to the custody of his child, 
is nevertheless entitled to its custody as against the whole world so 
long as he is fulfilling to the best of his ability the duties which the 
law impose upon him as a father. 

‘There is considerable loose language used in many modern opin- 
ions about the “interest of the child being the highest and paramount 
consideration.” While as a general proposition this statement is 
true, it is subject to the very important modification that the father, 
if he is not rendered an improper custodian of his child by improper 
and profligate habits, is entitled to the custody of his child, no matter 
whether in its infancy he may have signed it away to a stranger or 
relative, and whether the interests of the child from a material and 
every other conceivable standpoint, except possibly that of the father’s 
love, would be best promoted by leaving her with such other person 
having its custody. In re Scarritt, 76 Mo. 565. Many courts have 
quoted this “child’s best interest” test so frequently that we sometimes 
find them going to the extreme length of saying that this right of the 
father to reclaim the custody of his child no matter where it may be 
“has its foundation in the regard which the courts have for the interest 
and well being of the child, and not out of regard to the rights of the 
father.” Nugent v. Powell, supra. Every lawyer who has tried a 
habeas corpus case for a father knows this statement of the law to be 
utter nonsense, and that the rights of the father, as well as his great 
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aching heart longing for the custody of the child of his being, abso- 
lutely control the decision of the court in his favor, provided he is not 
morally an improper person; and that in such cases, the fact that the 
evidence might disclose that the party seeking to retain the child’s 
custody is a rich man of irreproachable character who loves the child 
and is willing to lavish on her the bulk of his fortune, and that the 
father is poor, barely earning a decent living, and who therefore could 
give his child very few of the advantages which she would enjoy in 
the custody of the former, be he stranger or relative, would not move 
the court to deprive the father of the custody of his child. 

That great modern masterpiece of stage characters, the “Music 
Master,” which has moved deep men to tears on many recent occa- 
sions, lays bare the great heart of a father disgraced by his wife’s 
desertion and her flight across the seas with his infant babe. Tor- 
mented by the thought that his child would grow up to call another 
man father, he spends his fortune and many years of his life searching 
for his daughter, only to find her in a distant city in a beautiful home 
and with an indulgent father giving her whatever her heart might 
desire. To see the battle which rages in the breast of that father 
between the desire to disclose his identity and take that beautiful girl 
in his embrace, and the desire to see her happy in the home of a 
stranger and not disgrace her by his poverty, is to cause the deepest 
emotions of the heart to well up in the breast and to rest unsatisfied 
until human nature and a father’s love finally overcome all obstacles 
and overshadow all the advantages of environment, education and the 
intrinsically cheap tinsel of worldly show and _ pretense and 
causes the father to clasp his child in his arms and _ assert 
a father’s place. The whole world would rise up and denounce 
a court which, in such a case, would attempt to disturb the 
father’s right. The only place for the “best interest of the child” rule, 
therefore, is after the father has been shown to be so utterly incom- 
petent to have the custody of his child as to have forfeited, for that 
reason, his right to its custody. The correct rule is accurately stated 
by Judge Ray, of the Supreme court of Missouri, in the case of In re 
Scarrett, supra, as follows: “It is the duty of the court to award the 
person of an infant to the custody of the father, unless it is made 
manifest to the court that the father, for some reason, is unfit or 
incompetent to take charge of it; or unless the welfare of the child 
itself, for some special or extraordinary reason, demands a different 
disposition of it, at the hands of the court.” 

Of course, the mother, as far as natural law is concerned, is in the 
same position as the father, but since both she and her child are placed 
under the control, care and protection of the husband and father, her 
desertion without proper cause, of the matrimonial domicile, gives her 
no right to take the child with her and thus deprive it of the protec- 
tion of its natural guardian, the father; and a court which on habeas 
corpus by a father, under such circumstances, would refuse to return 
a child to its father would become a party to a wife’s desertion and 
encourage her in her wrong-doing. Since the husband has an absolute 
right to determine the domicile of his wife and child, the wife cannot 
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be permitted to establish a different domicile at her whim or caprice. 
Any other rule would absolutely demoralize the marriage relation. 

Judge Reynolds, in the principal case, laid down the general rule 
that the wife had an equal right to the custody of the child, no matter 
for what reason she left her husband unless the husband can show her 
to be an improper person to have its custody. On the contrary, the 
mother may be otherwise a most estimable woman, but the husband 
has only to show her desertion of him without cause to entitle the 
court to decree the custody of the child to the husband, for the very 
sufficient reason that the husband's domicile is the proper domicile of 
the child, and of the wife too, and the latter by returning to the hus- 
band can have that custody of the child which the law accords the wife, 
to wit, under the protection of the husband. Of course, if the wife 
can justify her desertion by showing a proper cause, the court can then 
determine which of the two parents should have the custody of the 
child, but where the desertion of the wife is without proper cause, and 
the husband is not shown to have forfeited his rights to the custody of 
his child by profligate habits, the court is without discretion in the 
premises and must decree the custody of the child to the husband. 
The “best interest of the child” rule has here no place. ‘The policy 
of the law is to conserve rather than to disrupt the family relation, and 
the husband, as the “head of the family,” will be supported in the 
proper exercise of his prerogative to determine the domicile of his 
wife and child so long as he is properly performing his duties as hus- 
band and father.—Central Law Journal. 


CARBON COPIES AS EVIDENCE. 


In International Harvester Co. of America v. Elfstrom, decided by 
the Supreme court of Minnesota (June, 1907, 112 N. W. 252), it was 
held that the different numbers or impressions of a writing produced 
by placing carbon paper between sheets of paper and writing upon 
the exposed surface are duplicate originals, and either may be intro- 
duced in evidence without accounting for the non-production of the 
other. On this point the court said: 

“The remaining question relates to the reception in evidence of 
what the appellant claims was a mere copy of the contract without 
having first accounted for the absence of the original. This presents 
an interesting and somewhat novel question, but which, by reason of 
the introduction of labor-saving devices in modern offices, is liable to 
arise more frequently in the future. A sheet of carbon paper was 
placed between two sheets of order paper, so that the writing of the 
order upon the outside sheet produced a fac-simile upon the one under- 
neath. The signature of the party was thus reproduced by the same 
stroke of the pen which made the surface, or exposed, impression. In 
State v. Teasdale (97 S. W. 996, 120 Mo. App. 692) it was held that a 
carbon copy of a letter was not admissible in evidence until the original 
letter from which it was made was accounted for. The signature 
would not, under ordinary circumstances, appear upon the carbon copy 
of such a letter. In Chesapeake, etc., Ry. v. Stock (51 S. E. 161, 104 
Va. 97) it was held that a carbon copy made at the same time and by 
the same impression of type may be regarded as a duplicate original of 
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the letter itself and admitted in evidence without notice to produce the 
letter. We think this view can be sustained and that a clear distinc- 
tion exists between letter press copies of writings and duplicate writ- 
ings produced as was the contract in the case at bar. It is well settled 
that where a writing is executed in duplicate or multiplicate, each of 
the parts is the writing which is to be proved, because by the act of the 
parties each is made as much the legal act as the other (Crossman v. 
Crossman, 95 N. Y. 148; Hubbard v. Russell, 24 Barb., N. Y. 408; 
Lewis v. Payn, 8 Cow., N. Y. 71, 18 Am. Dec. 427; Jackson v. Den- 
nison, 4 Wend., N. Y. 558; Barr v. Armstrong, 56 Mo. 586; Weaver v. 
Shipley, 127 Ind. 526, 27 N. E. 146; Cleveland, etc., Ry. v. Perkins, 17 
Mich. 296; Phillipson v. Chase, 2 Camp. 110). It is very generally 
held that a reproduction of a writing by a letter press cannot be con- 
sidered as a duplicate (Wigmore, Evidence, sec. 1234, and cases there 
cited; Menasha Ware Co. v. Harmon, 107 N. W. 299, 128 Wis. 177). 
The distinction between letter press copies and instruments produced 
by the use of carbon paper, as in this instance, seems reasonably clear 
and satisfactory. What makes two numbers of an instrument dupli- 
cates and equivalents is the fact that the legal act of the parties as 
consummated embraces them both. Letter press copies are produced 
by an act distinct from and subsequent to the consummation of the 
legal act of execution. It may or may not be the act of the parties to 
the contract. We know from common experience that such copies 
are ordinarily produced by the labor of clerks and other employees, and 
that the results are not always satisfactory. But all the numbers of a 
writing which result from the completion of the legal act of the parties, 
although aided by mechanical devices or chemical agencies, meet the 
requirements of originals. If the reproduction is complete, there is 
no practical reason why all the products of the single act of writing 
the contract and affixing a signature thereto should not be regarded as 
of equal and equivalent value. In this instance the same stroke of the 
pen produced both s.gnatures. The argument that the recognition of 
these instruments as duplicates would encourage fraudulent practices 
does not touch the principle involved.” 


THE COURT MUST NOT KNOW. 


Chancery lawyers will feel a distinct jar if the decision of the 
Appellate court of Illinois, in The Fair v. Dunne, as embodied in an 
opinion written by Judge Holdom, is to prevail. The Fair sought to 
enjoin the city from interfering with its moving stairway and ap- 
proaches in the sidewalk in Adams street, in Chicago, and the city filed 
a cross-bill to enjoin the maintenance of the encroachment. Of the 
merits of the case it is not necessary now to speak, except to say that 
the late Judge Gary, after hearing the views of both sides, concluded 
that though the pleadings raised an apparent conflict there was no real 
dispute about the facts. He expressed himself as favorable to the 
contentions of the city, and directed counsel to embody the facts in a 
formal statement. A decree was accordingly drafted, containing a 
full finding of the facts, and enjoining further maintenance of the en- 
croachments. The decree recited that it had been entered after a full 
hearing upon evidence produced in court. In the record taken to the 
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Appellate court there was not a word to show that these formal reci- 
tals were untrue. Counsel for appellant, however, made the following 
statement in their brief: 

“There was no formal hearing upon the bill and cross-bill. It 
should be stated that a motion was made by complainant in the origi- 
nal bill for an order opening the stairway during the pendency of the 
litigation. On affidavits filed and upon the presentation of that motion 
the court intimated what his finding might be, as it seemed to be a 
question that would finally have to be determined by the higher courts, 
whereupon a draft of a decree was prepared by counsel for the city 
which was not satisfactory to counsel for The lair, when a draft of a 
decree was prepared by counsel for The Fair, and upon conference 
between counsel this draft was modified to some extent and then pre- 
sented to the judge by both parties, and by the judge signed. It should 
be stated here that the order part of the decree was in accordance with 
the announcement of the court. While the decree recites evidence 
was heard, as a matter of fact, no evidence was heard, it being the in- 
tention to embody in the findings everything that could be proved by 
the parties.” ‘es 

On this record the Appellate court holds that the decree was en- 
tered by consent and is not subject to review. Some extracts from 
Judge THloldom’s opinion read thus 

“There is no evidence of any character in the record, neither can 
we find any agreed statement of facts in the record to supply the 
absence of other proof. Nor are there sufficient admissions in the 
pleadings to sustain the vital findings of fact in the decree 7a 
The record is equally silent as to any views which the learned chan- 
cellor may have had . . . ‘The record, furthermore, is as uncom- 
municative as to the facts recited in the decree resting upon any 
announcement of the chancellor as it is in other respects in matters 
alleged to have transpired before him.” 

This is news. If anything is settled in this state (Illinois) it is 
that a decree in Chancery which contains sufficient findings of fact 
requires no further evidence of those facts in the record to support it. 
The court intimates that the parties should have submitted an agreed 
statement of facts to the Chancellor beforehand, instead of embodying 
them for the first time in a decree. If this decision is to hold, counsel 
will hereafter be compelled to take particular pains to conceal the truth 
from appellate tribunals. 

An appeal from Judge Holdom’s decision has been taken to the 
Supreme court of Illinois.—Illinois Real Estate News 

One having a right of action in assumpsit for the price of goods is 
held, in Clark v. Heath (Me.) 8 L. R. A. (N. S.) 144, not to be pre- 
cluded, by mistakenly bringing trover for their possesion, from main- 
taining an action of assumpsit. 


An ordinance forbidding merchants to give out trading stamps in 
their business is held, in Denver v. Frueauff (Colo.) 7 L. R. A. (N. S.) 
1131, not to be authorized by constitutional and statutory provisions 
making lotteries and gift enterprises unlawful. 
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THE HONEST LAWYER AND THE DISHONEST CAUSE. 


Lawyers are frequently asked by those not of the profession 
whether a lawyer may rightfully support an unjust cause or defend an 
accused whom he knows to be guilty. If the question is answered in 
the negative, the reply is met at once by the citing of numerous cases 
where the most illustrious men of the profession have been advocates 
for notorious criminals. If the answer is in the affirmative, a very 
perceptible shock to the moral sense of the questioner is observed. 
The lawyer finds it difficult to make a satisfactory reply without modi- 
fying the question, for its form is usually bald, or going into the nature 
of the subject to give the lawyer’s viewpoint in order to reconcile the 
seeming inconsistency. 

Judge Valliant, in an address to a graduating class of the Benton 
College of Law, has admirably expressed the true ethics of this delicate 
subject in the following language: 

“It is sometimes brought as a reproach against our profession that 
lawyers for pay may be found on the side of a case where there is no 
justice, and the question is often asked: Is a lawyer justified in espous- 
ing a cause which he knows to be wrong? There can be but one 
answer to that question; a conscientious lawyer will never knowingly 
assist a client to do wrong or shield him in his wrongdoing, and my 
experience with the profession is that an unprofessional act of that 
kind is of rare occurrence. We see only the cases in which a lawyer 
appears in what seems to be the prosecution of an unjust, or in defence 
against a just, cause, but we do not see and we never know the cases 
in which he has refused to enter—those lie in the sanctuary of confi- 
dence between the lawyer and his client. 

“I do not mean to say that men in the legal profession are better 
than other men, but I do mean to say that they are just as good as the 
men in any other professions or calling, and also that their education 
and training and daily practice tend always to lift their minds to noble 
thoughts; every line that they read in their law books points the way 
to right and justice, every plea that they advance in court must be 
made in the name of justice. Right and justice are emblazoned on the 
banner that they must carry in every forensic battle. 

“There is no class of men in whom confidence is more frequently 
reposed, and there is no class in which fewer betrayals of confidence 
occur. 

“Recurring again to the question of a lawyer’s taking the wrong 
side of a case: In a certain sense there is a right and a wrong side to 
every case and a lawyer seldom knows until the trial is ended, and 
often not then convinced, which is the right side. A lawyer has no 
right to prejudice his client’s case. If a man comes to you and tells 
you the facts of his case as he understands them, it is your duty, if you 
know nothing to the contrary, to accept his statement as truth and 
assist him with all your skill and learning to present that side of the 
case to the court. It may turn out that the facts were not as your 
client thought they were, or as he told you they were, but as lomg as 
you have only presented the case to the court fairly and honestly, you 
have nothing with which to reproach yourself. We lawyers are the 
only people in the world who realize that there are two sides to every 














$06 THE NEW JERSEY LAW JOURNAL. 


question. Other men accept the statement as a theory, but men learn 
it as a reality only by experience. Herbert Spencer, in discussing this 
subject, refers to a learned philosopher who had so many of his favor- 
ite theories overturned that at length he said that whilst he enter- 
tained quite a strong conviction that two and two made four, yet if any 
man for whom he entertained respect should dispute the proposition 
he would listen with patience to what he might have to say on the 
subject before discarding it. Lawyers are forced by their experience 
to realize that there are two sides to every question. Asa rule, men in 
other learned professions do not relish being told that they are wrong. 
I would not care to tell a doctor that he did not know what he was 
talking about, and as for a preacher, | would not venture to contradict 
him unless I had a barbed wire fence between him and me. But we 
lawyers are accustomed to being told every day that we are wrong, 
that our reasoning is at fault, that our conclusions are at variance with 
reason and common sense, and we are compelled often to acknowledge 
that the accusation is just. It is in this clash of conflicting minds 
that truth flashes out like fire that flashes from the steel when swords 
clash.” 

“Nor is it merely in subtle disputation of technicalities and form 
that the two sides to a question are to be found, for the learned judge 
further assures the aspiring youths that “The surest course to success 
in the trial of a cause is a strong presentation of the facts of your case 
in the light of right and justice; impress on the judge, whether it be 
the trial judge or the appellate court, that, whatever the technicalities 
may be, on the facts right and justice are on your side, and when you 
have done that the judge will help you to find the law to fit your case.” 


—The Law. 





CHARGE TO GRAND JURY. 
(Essex Oyer and Terminer, September 17, 1907). 
Presentments—Automobile Vivlations—Homicide. 


GUMMERE, C. J.: “Although every citizen of the county, quali- 
fied to serve as a member of the grand inquest, has a general idea of 
the duties of the grand jury, some of you are called here for the first 
time, and it would seem well to say a word or two concerning the rules 
governing you in your proceedings. 

“Of course, you all know that the purpose of the grand jury is the 
investigation of charges of the violation of the criminal law, to deter- 
mine whether there has been any violation. So you will perceive that 
the preliminary question in each case is whether an act charged against 
an individual is a violation of the criminal law. 

“Generally that is a question easily answered. Sometimes, how- 
ever, it is difficult of solution. When you are in doubt, take the opin- 
ion of the officers provided by law. The prosecutor and the court are 
always at your disposal. When you reach a conclusion that an act 
done is not criminal, then your investigation ceases except for certain 
purposes. When you decide that an act is criminal, then you take up 
the question of what degree and find accordingly. You don’t sit to 
determine the guilt or innocence of a defendant, but to settle whether 
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probable grounds for guilt have been shown. You only hear the wit- 
nesses on behalf of the state, and you don’t call on a defendant or listen 
to his witnesses. 

“When you have heard the evidence of the state you say whether 
or not a prima facie case has been made out. If you find that a prima 
facie case has been made out you indict and leave the matter to the 
court and petit jury. If you decide that a prima facie case has not 
been made out, the matter ends there. 

“It is wise that a grand jury should consider the methods of ad- 
ministration of the county and city government and point out where 
there are defects and where improvement may be made. That is done 
in a presentment. The custom sprung up in this county under the 
late Chief Justice Depue, and it is due very largely to his wise adminis- 
tration of the law that this county enjoys such an excellent reputation 
in the administration of its public offices and for its integrity. 

“In dealing with this matter, however, you might bear in mind 
that a presentment is sometimes a cruel thing. When a man is in- 
dicted his character is attainted because the general public believes 
that he would not be indicted if he had not violated the law. If he is 
innocent, however, he has the opportunity to demonstrate it. Where 
a presentment besmirches the reputation of a man he has not the 
opportunity to justify himself. He goes through life with a stigma, 
and there are no charges which he may meet. He is charged with 
matters not subject to the criminal law, although not looked on with 
credit. 

“A grand jury should be particularly careful in its presentment 
never to charge an individual with a wrong act that is detrimental to 
his character unless the proof is absolutely conclusive. 

“In a county of this size, crime is always prevalent, and there is a 
mass of criminal business that has accumulated. There are not very 
many cases of sufficient importance to require special mention. There 
is the case of Charles Smith, charged with the killing of Luther 
Barnes in this city August 12. After an altercation over a pool game, 
Barnes invited Smith to settle the dispute on the sidewalk. Barnes put 
his hand in his pocket and Smith struck him with a stone—death re- 
sulting. If you indict for manslaughter and the crime should be mur- 
der, there would be a miscarriage of justice. It is wise for a grand 
jury to indict for murder and let the trial court and jury fix the degree 

of guilt. If a defendant is guilty of manslaughter he would be con- 
victed of manslaughter. There is the case of Lorenzo Maglio, of this 
city, who in June is alleged to have killed his sister-in-law. He is said 
to have sought to debauch the woman’s affections and was repulsed. 
He met her afterward and shot her dead. If the facts are as related 
by the court, Maglio is guilty of murder in the first degree. 

“Other homicide cases will be called to your attention; some for 
deaths from trolley, auto or wagon accidents. Although the vehicle 
differs, the legal situation is the same. The question is whether the 
operators have been guilty of any criminality. The mere fact of neg- 
ligence may render a man liable civilly but not criminally. Where a 
man, however, has shown a reckless disregard for the safety of others, 
he should be indicted for criminal homicide.” 
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M. WM. REEVES AND J. LEWIS LANE, TRADING, v. SAMUEL JONES. 


(New Jersey Supreuie Court, February, 1907). 


Judgment—Small Cause Court— Action on Contract. 


1. Where, at a trial before the 
Small Cause court, the justice dis- 
missed the action as to one of two 
defendants because there was no 
return of service upon the defend- 
ant by the constable, the plaintiffs 
will not be heard on certiorari to 
question the validity of such rul- 


journment, it appearing that no 
objection was made to the ruling 
at the time by the plaintiffs or 
their counsel who was present. 

2. No question of laches is in- 
volved upon the issuance of a 
writ of certiorari at any time dur- 
ing the period prescribed by the 


ing on the ground that defendant — statute. 
had appeared by asking an ad- 

On certiorari. 

Messrs. Berry & Riggins for the prosecutors. 

Mr. Townsend Godfrey for the defendant. 

HENDRICKSON, J.: This is a certiorari which has been brought 
to a hearing before a single justice of the Supreme court, pursuant to 
section 5 of the Certiorari act, approved April 8, 1905, Motts’ Practice 
act, p. 135. 

The writ in this case is directed to a Small Cause court to bring 
up the judgment, order or proceedings in the suit, for review. The 
record returned shows that the prosecutors on April 18, 1905, brought 
suit against Samuel Jones and Mary C. Jones jointly, in an action on 
contract to recover a sum claimed to be due, for professional services 
rendered as physicians. The particular error complained of and 
sought to be reviewed is the action of the justice below at the trial in 
dismissing the suit, as to Samuel Jones, on the ground that the return 
upon the summons showed no service on the latter. The transcript 
shows no actual judgment entered against the prosecutors after such 
order of dismissal, for costs or otherwise. The question has not been 
raised by the defendant as to whether certiorari will lie to bring up 
such an order, and whether it will or not is not considered or deter- 
mined in this proceeding. 

It is contended for the defendant, however, that the writ in this 
case should be dismissed as having been improvidently granted on the 
ground of laches, it appearing that the prosecutors waited nearly 
eighteen months after the action complained of before bringing their 
writ. But it appears they did bring their writ before the expiration 
of eighteen months, which is the time limited by section 3 of the Cer- 
tiorari act. This being so, the ground of laches must fail. It has 
been held that no question of laches is involved upon the issuance of a 
writ of certiorari at any time during the period prescribed by the 
statute. Graff v. Smolensky, 35 Ill. App. p. 264; 4 Enc. of Pl. & Pr. 
137 b. 

The prosecutors urge as ground of reversal of the order dismissal 
that in point of fact, although the return upon the summons was de- 
fective in the respect named, the defendant, Samuel Jones, appeared, 
with Mary C. Jones, the other defendant, on the return day and asked 
and obtained an adjournment of the cause for two weeks, and upon 
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the adjourned day appeared again and asked and obtained a further 
adjournment, thereby submitting himself to the jurisdiction of the 
court and curing the defect complained of. Citing Honeyman on 
Small Cause courts (Ed. of 1904) p. 514, with cases cited. 

ut it is contended for the defendant that the action of the court 
below should not now be reversed on the ground alleged, because the 
same was not brought to the attention of the justice at the trial and 
no objection was raised by the plaintiffs or their attorney, who was 
present, to the motion to dismiss. An inspection of the transcript of 
the justice shows these allegations to be true. This disclosure is fatal 
to a reversal on the ground named. The principle is well settled that 
questions not raised below, or alleged erroneous action as to which 
no objection was made, cannot be presented to, or considered by, the 
reviewing court. 6 Cyc. 821. 

The same principle finds support in the decisions of our courts. 
In Cole & Taylor v. Cliver, 15 Vr. 212, it was held by the Court of 
Errors that objections to the sufficiency of the proof of a plea of priv- 
ilege must be made at the trial or they will be regarded as having 
been waived. This principle is further illustrated in State v. Ohl, 29 
Vr. 557; Jaques v. Hulit, 1 Harr. 38; Steward v. Sears, 7 Vr. 173. 

My conclusion is, therefore, that the order of dismissal cannot be 
reversed on the ground stated. And since no other ground of reversal 
is shown in the reasons or in the brief of counsel of the prosecutors, 
the order and proceedings below must be affirmed with costs. 

STATE v. UNITED COPPER CO. 
(New Jersey Supreme Court, July, 1907). 
Mandamus— Books of Corporation— Rights of Stockholders. 
Application for order for alternative mandamus. 


Mr. Alfred F. Skinner, with whom were Mr. T. J. Walsh, of the Mon- 
tana Bar, and Mr. William A. Lockwood, of the New York Bar, for 
the relator. 

Mr. Richard V. Lindabury and Mr. Frederick J. Faulks, with 
whom were Mr. J. Sanford Robinson and Mr. D. Emery, of the New 
York Bar, for the respondents. 

FORT, J.: This is an application, made before a single justice, 
on consent, sitting for the court, for an order for the issuance of an 
alternative writ of mandamus to compel the bringing into this state 
of certain books of the United Copper Company, a corporation of this 
state. There is no controversy about the fact that the books are not 
within this jurisdiction, and that the respondent, through its officers 
and agents, has refused to produce the books upon the demand of the 
relator, after formal application to examine the same has been made, 
both personally and through his attorneys duly authorized. 

The relator is a stockholder in the respondent company, holding 
stock of the par value of one hundred and thirty thousand dollars. It 
is alleged, and much testimony has been taken to establish the fact, 
that the application for the inspection in this case is not made in good 
faith, but I am not inclined to yield to this view. I think the proofs 
show the application to be one which a stockholder, having so large 
an interest, has a right to make. (In re Steinway, 159 N. Y. 250). 
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The proceeding here is the proper proceeding under the statute, 
and, indeed, was the remedy at common law. (Trimble v. Amer. 
Sugar Ref. Co., 48 Atl. Rep. 912). By section 44 of our Corporation 
act, it is provided that every corporation shall maintain a principal 
office in this state, and have an agent in charge thereof, wherein shall 
be kept the stock and transfer books for the inspection of all who are 
authorized to see the same, and for the transfer of stock. 

The Court of Chancery, or the Supreme court, or any justice 
thereof, may, upon proper cause shown, summarily order any or all 
of the books of said corporation to be forthwith brought within this 
state, and kept therein, at such place, and for such time as may be des- 
ignated in such order, and the charter of any corporation failing to 
comply with such order may be declared forfeited by the court making 
such order, etc. 

While the clause just referred to seems only to require the keeping 
within this state of the stock and transfer books, it still confers upon 
the court the power to summarily order all the books of a corporation 
to be forthwith brought within the state. It was undoubtedly the 
purpose of this section to give to a stockholder, under the order of the 
court, or to the court, for its own purposes, authority and power to 
require the books to be produced within the state for examination. 
This power, I think, existed outside of this statute, at common law, by 
mandamus, and mandamus is undoubtedly a proper remedy, even 
where the summary order of a justice might answer the purpose. 
(Rosenfield v. Einstein, 46 N. J. L. 479 at p. 481). It is possible that 
this summary order may be held to extend only to the power to order 
the books brought in the state, but it is unnecessary to determine that 
question here. Our decisions show that in a proper case mandamus 
willissue. (Browning v. Hob. Printing & Pub. Co., 36 Vr. 119). 

The statement, thus far made, I think, is conceded by the respond- 
ents, but their contention is that in this case, the respondents, under 
the authority conferred by the statute, have embodied in their cer- 
tificate of incorporation the following clause: “The board of directors 
from time to time shall determine whether and to what extent and at 
what times and places and under what conditions and regulations the 
accounts and books of the corporation or any of them shall be open 
to the inspection of the stockholders, and no stockholder shall have 
any right to inspect any account or book or document of the corpora- 
tion except as conferred by statute or authorized by resolution of the 
board of directors or by a resolution of the stockholders.” This 
clause, it is contended, protects them from the right of a stockholder, 
excepting in accordance with its terms, to have an inspection of the 
hooks. They have also embodied this clause in their by-laws. 

[ am unable to give to the clause in question the same force which 
the learned counsel for the respondents has given it in his brief. I do 
not think it will prevent a stockholder in any case from examining the 
books unless the directors permit him. Such a by-law, if it were to 
be so construed, would be oppressive and unreasonable. The clause 
“and no stockholder shall have any right to inspect any account or 
book or document of the corporation, except as conferred by statute or 
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authorized by resolution of the board of directors or by a resolution of 
the stockholder,” in my view, does not change the statutory power of 
the court to order the books to be brought into the state, and when 
here, to be examined by a stockholder. “The power conferred by 
statute,” which is referred to in the by-law, to summarily order the 
books to be brought into the state, is a futile power, if, after brought 
here, the provision in the certificate of incorporation or a by-law could 
nullify the order of the court for the stockholders to inspect and ex- 
amine the books, and such a construction should not be given to the 
statutory authority authorizing the making of such a by-law unless 
it were not possible to give it any other construction. 

A provision such as this, which says that no book of a corporation 
shall be open to the inspection of a stockholder except as authorized 
by resolution of the board of directors, or by a resolution of the stock- 
holders, is not held operative. If there be no resolution passed by the 
directors or by the stockholders, then there is nothing in such a pro- 
vision in conflict with the common law right. The fair intent of such 
a by-law is that the directors will make some provision for inspection 
at proper times and places and under proper regulations for such 
inspection or examination. The court should not construe such a 
provision in a certificate or by-law to mean that no right to inspect 
shall exist where the directors or stockholders fail to take action. 
That is, such a by-law should not be held operative as against the 
right of the stockholder. 

further discussion on this subject at this time is not necessary. 
I have carefully gone over the entire case, and am convinced that 
there is a studied purpose on the part of the respondents to prevent the 
relator from examining, in any respect whatever, into any of the affairs 
of the company in which he is so largely interested. The reports 
which have been made to the stockholders’ meetings, have been most 
general. No details have been given. The allegations in relation to 
the revenue from which the company has declared its dividends, as 
made in the petition, and established by the proof, are of a character 
to make it questionable as to whether the dividends which have been 
paid by the respondents have not been paid from the capital of the 
respondent, and in depletion of the corporate assets, which the relator 
has the right to have conserved for the protection of his holdings in 
the capital of the company. 

It is not my purpose to at all prejudge or to assert that the facts 
justify the court in saying that there has been any wrongdoing or 
mismanagement on the part of the respondents, but the evidence is 
such as to justify the issuance of the alternative writ, and requiring 
the respondents to make answer thereto, leaving the final determina- 
tion of the rights of all the parties on the application for the per- 
emptory writ. 

An order will be made in accordance herewith. 


Placing a tax on the transfer of corporate stock only is held, in 
People ex rel. Hatch v. Reardon (N. Y.) 8 L. R. A. (N.S.) 314, not to 
be such an arbitrary classification as to deprive the owner of his prop- 
erty without due process of law. 
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RECENT STATE DECISIONS OF GENERAL INTEREST. 


Master and Servant—Suitable Appliances—Assumption of Risk— 
Contributory Negligence——A master’s duty to his servant requires of 
the former the exercise of reasonable care and skill in furnishing suit- 
able machinery and appliances for carrying on the business in which 
he employs the servant. That duty will be discharged by providing 
machinery and appliances which are in common and ordinary use, and 
which are reasonably safe and fit for the purposes for which they are 
to be applied. While a servant assumes the risk of injury from 
obvious defects or dangers, he does not assume the risk of injury from 
defects and dangers which are not obvious, and of which he had no 
knowledge, and could not observe and know of by the exercise of 
ordinary care. Where there is a fair dispute in the evidence, or two 
classes of conclusions can reasonably be reached from it, whether the 
injury to the servant was the result of the failure of the master to 
exercise the care required to provide proper machinery and appliances 
for the use of the servant, or whether the injury was the result of 
obvious danger or risk to the servant, or the want of ordinary care 
on his part to observe dangers within his knowledge, or of which he 
ought to have known in the exercise of such care, then a case is made 
which should be submitted to the jury for their determination. 
(Sparks v. River & Harbor Improvement Co., N. J. Errors and Ap- 
peals, June 17, 1907. Opinion by Trenchard, J. Rep. in 67 Atl. 
Rep. 600). 


Master and Servant—Injury to Servant—Question for Jury— 
Negligence of Fellow-servant—Depositions.—Plaintiff's action was 
brought to recover damages for the death of her husband, who was 
a fireman in the employ of the Central Railroad Company, and firing 
on an engine of that company, running on the tracks of the Philadel- 
phia & Reading Company in the state of Pennsylvania, and was killed 
by the derailment and overturning of the engine, caused by gravel. 
etc., deposited on the track by water flowing thereon in the time of a 
heavy rain. Defendants moved for a direction on the ground that the 
Philadelphia & Reading Company had made such provision to divert 
the water and prevent its flowing on the track as reasonable prudence 
required, and that the fall of water on this occasion was extraordinary 
and unprecedented. There being evidence that the fail, though 
heavy, was not extraordinary, and that on a number of occasions 
before this occurrence the waters had flowed on the track and de- 
posited gravel and sand thereon, held, that whether that company had 
performed its duty in that regard was for the jury to determine, and 
it was not error to refuse a direction. There was a flagman employed 
by the Philadelphia & Reading stationed at the place where the ob- 
struction was, who did not give warning of it to the approaching train. 
That place was a crossing of the railroad by a highway at grade. It 
was claimed that, under the laws of Pennsylvania, such flagman was a 
fellow-employee of plaintiff’s husband. Thereupon defendants asked 
an instruction that, if the jury believed the cause of the accident was 
the failure of the flagman to give such warning, the plaintiff could not 
recover. I[leld (a) that under the construction of their laws by the 
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courts of Pennsylvania the flagman was not, under the circumstances 
of the case, the fellow-employee of plaintiff’s husband; and (b) that 
there being proof that the instructions to the flagman were limited to 
the flagging of trains when he perceived danger, and that a train had 
safely passed the crossing just before, running through water thereon, 
and there being no proof that he could perceive the existence and 
danger of the obstructions which were covered by flowing water, the 
request was properly denied. A deposition taken under section 45 et 
seq. of the Revised Evidence act (Laws 1900, P. L. p. 362) is admis- 
sible to be read in evidence, although the notice of taking the same 
did not assert that the person proposed to be examined was a material 
witness and a non-resident. (Ferguson v. Central R. Co., N. J. 
Errors & Appeals, June 17, 1907. Opinion by Magie, C. Rep. in 67 
Atl. Rep. 602). 


Nuisance—Noise.—In a suit by a church society to restrain de- 
fendant from operating a roller skating rink in a building adjacent to 
the church, it appeared that the noise from the rink was so great as to 
render it impossible to hold services in the church while skating was 
in progress, that the pastor and his family occupying the parsonage 
adjacent to the church were annoyed by the noise, and that the pastor 
was compelled to leave his home by reason of the noise during the 
time the rink was in operation and prevented from devoting his time 
to study necessary for his pastorate. Held to justify the granting of 
an injunction pendente lite, notwithstanding the affidavits of defendant 
that the rink was carefully managed and conducted without unneces- 
sary disturbance. (First M. E. Church of Cape May v. Cape May 
Grain & Coal Co., N. J. Chancery, July 23, 1907. Opinion by Leaming, 
V.C. Rep. in 67 Atl. Rep. 61). 








Injunction—Irreparable Injury—To warrant a mandatory in- 
junction, the invasion of complainant’s rights must be substantial or 
the damage irreparable, the right thereto must be clear, and there 
must exist an urgent necessity for the issue of the writ, and an injunc- 
tion to compel defendant to remove obstructions from a water course 
will be denied, where the controversy centers about the ownership of 
land, the affidavits do not set out a title in either party which would 
support ejectment, defendant has been in possession nearly 16 years, 
complainant and his predecessors do not seem ever to have been in 
possession, the obstructions have been erected 15 years, no proceedings 
have been heretofore taken to remove them, they are in daily use in 
conducting defendant's business, a bulkhead, one of the obstructions, 
cost $10,000, it would cost $4,000 to remove it, its removal would 
hamper defendant in handling 7,000 tons of coal daily, and the land 
cannot be used for farming or commercial purposes, being a sunken 
meadow. (Savage v. Port Reading R. Co., N. J. Chancery, Aug. 8, 
1907. Opinion by Howell, V.C. Rep. in 67 Atl. Rep. 436). 


Landlord and Tenant—Distraint for Rent—Existence of Relation 
—Lien for Rent—Before complainant, claiming the proceeds of his 
tenant’s chattels sold under execution on defendant's prior levy, may 
have the benefit of the statute requiring an officer to pay rent before 
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removing a tenant’s goods under execution, it must appear the prem- 
ises were held at a rent certain, for which the plaintiff might by law 
distrain. An owner of a farm and milk route let it to one on condition 
that he furnish horses, etc., and divide the proceeds as follows: Eggs, 
daily ; crops, when sold; milk, monthly. Held, that the contract did 
not create the relation of landlord and tenant and is not a lease, and 
hence did not create the relation necessary to allow the application of 
the law relating to the right of distress for rent. The statute relating 
to distraints and that requiring an officer to pay rent before moving a 
tenant’s goods under execution are contemporaneous, and to be con- 
strued as relating to each other. (Olden v. Mather, N. J. Chancery, 
July 30,1907. Opinion by Bergen, V.C. Rep. in 67 Atl. Rep. 435). 


W ills—Construction—Power of Sale—Limitation as to Time.— 
Under a will giving testator’s wife the income for life, and showing 
intention that on her death the estate pass to his children, the discre- 
tionary power given the executor to sell and reinvest in real estate 
sufficiently productive to pay income is limited to the life of the widow. 
(Tucker v. Baldwin, N. J. Chancery, May 29, 1907. Opinion by Gar- 
rison, V. C. Rep. in 66 Atl. Rep. 928). 





Grand Jury—Term of Service—l‘iling—Numerals—Police Com- 
missioners—Joinder of Parties—Multifariousness.—Under the act of 
1903 (P. L. p. 341), in counties where a new grand jury is author- 
ized, grand jurors summoned to attend at the opening of the court, 
are to serve until the new grand jury appear. The order of the court, 
directing the sheriff to summon a new grand jury pursuant to the act 
of 1903 (P. L. 341), need not be filed with the clerk. An indictment 
which designates a house by its street number need not set forth that 
number in words at length. [It is an arbitrary symbol and should be 
set forth in accordance with the fact. An indictment which charges 
police commissioners holding office under the act of 1885 (Gen. St. p. 
1551) with failure to inquire into the neglect and omission of police 
officers under their control to suppress houses of ill-fame and gaming 
houses, and to discipline and punish such of the officers as were 
guilty of neglect of duty, is valid. An indictment of police comimis- 
sioners holding office under the act of 1885 (Gen. St. p. 1551) for fail- 
ure to inquire into the neglect and omission of police officers under 
their control to suppress houses of ill-fame and gaming houses, and to 
discipline and punish such of the officers as were guilty of neglect of 
duty, 1s not multifarious because it specifies many such _ houses. 
(State v. Castle, N. J. Sup. Ct., June 10, 1907. Opinion by Swayze, J. 
Rep. in 66 Atl. Rep. 1059). 


Chattel Mortgages—Prior Incumbrance—Notice—Assignment.— 
Plaintiff and B purchased a livery stable in common, executing a 
chattel mortgage to the seller to secure their several notes for a part 
of the price, each being an indorser for the other. Plaintiff paid off 
his note, but while the other was outstanding B applied to S for a 
loan, and on being asked if he was the individual owner of the prop- 
erty replied that he was, “as the interest of another party therein had 
been paid off,” without mentioning the name of the person otherwise 
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interested, and also stated that there was a chattel mortgage on the 
property held by the original vendor to secure $500 which was subse- 
quently paid with a part of the money borrowed from §. Held suffi- 
cient to charge S with notice of plaintiff's interest in the property. 
Plaintiff and B having purchased a livery business, mortgaged the 
property to secure their several notes given for part of the price, on 
which each was indorser for the other. Plaintiff paid his note, and 
thereafter B, having wrongfully obtained possession of the mortgage, 
borrowed more money from S, giving a chattel mortgage on the prop- 
erty with which he paid his note to a bank which had discounted it, 
and also executing an assignment of the vendor’s original mortgage 
to S. B then applied to plaintiff, offering to purchase his interest, pro- 
ducing to him the original chattel mortgage with the seals torn off, 
and the note stamped “paid” by the bank, whereupon plaintiff sold his 
interest to B, taking a chattel mortgage for a part of the price without 
knowledge of the assignment. Held, that the assignment of the mort- 
gage without the transfer of the unpaid note secured thereby conferred 
no rights on the assignee as against plaintiff. (Longley v. Sperry, N. 
J. Chancery, May 15, 1907. Opinion by Pitney, Advisory Master. Rep. 
in 66 Atl. Rep. 1062). 


Quo Warranto—Private Relator—Statutes—Classification of 
Cities—A ppeal.—An information in the nature of quo warranto, which 
does not attack the existence of the office, but only the right of the 
defendant to hold the same, may under the statute be filed by a private 
relator. Hann v. Bedell, 50 Atl. 364, 67 N. J. Law, 148, approved. 
Whether an act merely changing the method of appointment of mu- 
nicipal officers is special, because not applicable to municipalities 
where the officers are elective, in case it applies to all cases where the 
officers are appointive—quaere. The fact that municipal officers are 
now appointive has no reasonable relation to the method of appoint- 
ment, and legislation changing the method of appointment, which 
applies only to municipalities where the excise commissioners are 
appointive at the time of the passage of the act, is special and uncon- 
stitutional. Section 5 of the act of 1906 (P. L. 1966, pp. 199, 205) is 
unconstitutional. The fact that the relator’s term of office expired 
pending the appeal does not deprive him of the right to have the 
judgment affirmed. (Decker v. Daudt, N. J. Ct. Errors and Appeals, 
June 17, 1907. Opinion by Swayze, J. Rep. in 67 Atl. Rep. 375). 
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PORTRAITS OF JURISTS. ily If. Williamson, of the portraits 
in oil of her father-in-law, the late 
Chancellor Benjamin Williamson, 


and the portrait of his father, 


At Elizabeth, on Oct. 2, before 
the opening of the Court of Quar- 


ter Sessions, an interesting cere- 
mony took place in the court 
house. It was the presentation to 
the county of Union by Mrs. Em- 


Isaac H1. Williamson, who, for 12 
vears, from 1817 to 1829, was the 
last Federalist Governor of New 
Jersey. 
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The court room was crowded 
when County Judge Edward S. 
Atwater called the assembly to 
order. On the bench beside Judge 
Atwater were seated Chancellor 
William J. Magie and Supreme 
Court Justice Francis J. Swayze, 
while Senator John Kean occu- 
pied a front seat. The members 
of the Union County Bar Associa- 
tion were present in force, as were 
the freeholders and other county 
officials with the grand jurors for 
the October term, while a number 
of women occupied seats around 
Mrs. Williamson, the county pro- 
bation officer. 

Prosecutor Nicholas J. English 
made the opening address, which 
was a eulogy of the late Governor 
and Chancellor, and a brief recital 
of the eminent services they had 
rendered the state of New Jersey. 
Mr. English said that in other 
counties of the state the walls of 
their court rooms were adorned 
with portraits of distinguished 
residents of these counties, and it 
was high time that Union county 
began to emulate the example,and 
in this old historic town, where 
they were born, place on the wall 
of its new and handsome county 
building the portraits of two of 
Elizabeth’s most honored and 
brilliant sons. The speaker re- 
ferred to Benjamin Williamson as 
having been for many years the 
Nestor of the New Jersey Bar— 
60 years a practicing lawyer of the 
state and for seven years its Chan- 
cellor—and when he retired, so 
great was his reputation as a jur- 
ist, that it was nearly a year be- 
fore a man of sufficient ability was 
selected to fill the vacancy. Both 
were graduates of Princeton Uni- 
versity, and their careers had shed 
luster on that time-honored insti- 
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tution for learning, and also credit 
on their native state. 

Former Governor Foster M. 
Voorhees was the next speaker. 
He paid a glowing tribute to the 
former Governor and Chancellor 
for their legal ability, the recti- 
tude of their lives and the eminent 
services they had rendered New 
Jersey, and referred to the fact 
that their ancestor, Matthias Wil- 
liamson, served as a brave soldier 
in the American army during the 
Revolutionary War. Judge At- 
water, in accepting the pictures in 
behalf of the county, delivered a 
forcefully prepared address. 





CORTLANDT PARKER’S WILL. 


The will of the late Cortlandt 
Parker, filed for probate in the 
Surrogate’s office in Newark, after 
making some bequests to charity, 
directed that his large estate 
should be divided equally among 
the eight surviving children. To 
each child, grandchild, and great- 
erandchild the testator leaves 
$100 to be kept as a keepsake or 
memorial of himself. The inter- 
est of $5,000 for life awarded to a 
number of nieces and great nieces. 

The testator left $3,000 to St. 
Barnabas’ Hospital as a memorial 
to his wife ;$5,000 to Trinity Enis- 
copal Church and a copy of Hoff- 
man’s picture of “Christ Disput- 
ing with the Scribes” to the Sun- 
day-school. To his wife’s nieces 
are left bequests of $1.000 each. 

Congressman Richard Wayne 
Parker, Cortlandt Parker and 
Charles W. Parker, the three eld- 
est sons of the testator, are named 
as executors. 


A LAWYER DISBARRED. 


Mr. Alexander C. Young, for- 
merly a practicing lawyer of [Iud- 
son county, was disbarred in Sep- 
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tember, Mr. Justice Hendrickson 
stating the judgment of the Su- 
preme court. Mr. Young, it is set 
forth, has voluntarily removed 
from the state, and can no longer 
practice here, but the court holds 
that the charges preferred against 
him by the Hudson County Bar 
Association are established with a 
degree of proof that leaves no 
question of his guilt, and, there- 
fore, finds it necessary to order 
his name stricken from the rolls of 
the court, unpleasant though it 
finds that duty. In making this 
order, the court says: 

“Attorneys are officers of the 
court, and liable to disbarment not 
only for the commission of indict- 
able offences, but for any ill prac- 
tice, attended with fraud and cor- 
ruption, and committed against 
the obvious rules of justice and 
common honesty; also for base 
and unfair dealings toward their 
clients in the way of business, or 
demanding fees for business that 
never was done, and for other 
such like gross and_ palpable 
abuses. These salutary principles 
have frequently found expression 
in this court, in many cases, not 
necessary to be cited, and we find 
ourselves unable to avoid the un- 
pleasant duty of imposing the 
penalty of disbarment upon the 
respondent.” 


ASSIGNMENTS OF JUDGES. 


Chief Justice Gummere has an- 
nounced the following assign- 
ments of Circuit judges: 

Judge Frederic Adams to con- 
tinue in Essex county ; Judge Wil- 
‘ur A. Heisley, Essex, Monmouth 
and Hudson; Judge Frank T. 
Lloyd, Mercer, Middlesex, Hun- 
terdon, Burlington, Gloucester 
and Salem; Judge James F. Min- 
turn, recently appointed, Bergen, 
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Passaic, Morris, Sussex and War- 
ren; Judge Benjamin A. Vail, 
Hudson, Union and Somerset; 
Judge Allan B. Endicott, Atlan- 
tic, Cumberland, Camden and 
Cape May. 


MR. JUSTICE PARKER. 


On Oct. 2, Mr. Charles W. Par- 
ker, who was appointed a Justice 
of the Supreme court by Gover- 
nor Stokes, to fill the vacancy 
caused by the resignation of Mr. 
Justice Fort, was sworn in before 
Chief Justice Gummere at the 
court house in Newark. The cer- 
emony took place in the private 
office of the Chief Justice. 

“This is not the ordinary meth- 
od, he being of a retiring disposi- 
tion,’ explained the Chief Justice 
later in announcing from. the 
Bench that the new Justice had 
taken the oath of office. 

Congressman R. Wayne Par- 
ker, Cortlandt Parker and Chaun- 
cey G. Parker, brothers of the 
new Justice, were in the court 
room when the announcement 
was made. The Chief Justice said 
that Justice Parker had not yet 
been assigned to any circuit. 


COUNSEL TO SENATE COM- 
MITTEE. 


Mr. Halsey M. Barrett, of New- 
ark, has accepted the position of 
counsel to the Senate Committee, 
of which Senator Bradley is chair- 
man, to investigate some state af- 
fairs. 





VOTING MACHINES ABROAD. 


Voting machines are being in- 
vented abroad, some of them of a 
unique character. In Italy Signor 
Boggaiano has been trying to in- 
terest the King and Parliament 
of Italy in one, which, in general 
shape is like a grandfather’s clock. 
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The candidates’ names appear on 
the front, and the voter merely 
drops a disc into the proper slot 
in order to vote for’ his choice. 
The vote is registered out of sight, 
though the total amount of votes 
cast for all candidates together is 
visible throughout. 


HOTEL KEEPERS CAN’T GO 
BANKRUPT? 


The petition in bankruptcy. filed 
on April 12 against the Broadway 
Hotel Company, which carried on 
the Gilsey House, has been dis- 
missed by Judge Holt, of the 
United States District court. The 
company put in an answer setting 
up that it could not be adjudged 
bankrupt because it was not en- 
gaged principally in manufactur- 
ing, trading, printing, publishing, 
mining or merchantile pursuits. 
The court so holds. The Iroquois 
Hotel and Apartment Company 
was also recently declared not a 
bankrupt on the same ground. 


A GOOD PRECEDENT. 


Two freehold men have just 
settled a damage suit of 14 years’ 
standing by an agreement for the 
defendant to contribute a portion 
of the sum in dispute to the Mon- 
mouth Memorial Hospital in this 
city. The precedent is an excellent 
one. Jt offers a means of com- 
promising difficulties without dis- 
honor which should not be forgot- 
ten.—Long Branch Record. 


MOST CRIMINALS AGED 729. 


If a man is going to commit a 
crime during his lifetime the 
chances are that he will do it at 
the age of 29. It is a curious fact 
that statistics have shown that 
man is more dangerous at this 
period of his life than at any 
other. 
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The general supposition is that 
men have attained the highest de- 
velopment of their mental and 
physical powers at 29, and they 
are supposed to be able to distin- 
guish between right and to realize 
the consequences liable to follow 
the indulgence of either. 

Next to the age of 29 the great- 
est number of criminals have been 
aged 21, 27, or 45 years. The in- 
tervening years in which men do 
not commit as many crimes, have 
not been explained by expert 
criminologists who have made in- 
vestigations proving the above 
statement to be true, and who are 
still working on a solution of the 
problem.— Exchange. 


STRANGE BEQUESTS. 


In his will, Stephen Swain, of 
the parish of St. Olave, South- 
wark, gave to John Abbott and 
Mary, his wife, sixpence each, “to 
buy for each of them a halter, for 
fear the sheriffs should not be pro- 
vided.” 

John Aylett Stow left the sum 
of five guineas for the purchase of 
the picture of a viper biting the 
hand of his rescuer, to be present- 
ed to an eminent K. C. as a re- 
minder of “his ingratitude and in- 
solence.”—The Grand Mavazine 
(England). 


JURY WAS SCEPTICAL. 


Judge Fox, of the Supreme 
court, killed a turkey in southeast 
Missouri the day after the hunt- 
ing season closed. When his at- 
tention was called to his violation 
of the law he went before the 
grand jury and made a complaint, 
telling how he had made a won- 
derfully long shot and did not ex- 
pect to kill the turkey, but in- 
structed the jurors that it was 
their duty to indict him, especi- 
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ally as it was his duty to know 
the law, and his oversight was 
therefore the more inexcusable. 

When he afterward inquired 
why he was not fined for the mis- 
demeanor he was informed that 
the jury did not believe he could 
have killed a turkey as far as he 
claimed to have shot. 


SHORTEST WILL ON RECORD. 


The shortest will on record, 
perhaps, is that which was filed 
for probate in the Orphans’ court 
of Baltimore on Sept. 3 last. With 
one sentence, “! give everything 
to my wife,” the testator disposed 
of his entire estate; and_ then, 
fearing complications might arise 
to give his wife trouble in admin- 
istering the estate, some years 
later he executed a codicil con- 
taining just four words and mak- 
ing more complete the one sen- 
tence in the will. The codicil 
reads: “And name her executrix.” 


DOG IS MAN’S BEST FRIEND. 

In a Missouri town, says a 
Western newspaper, a man 
brought suit for $200, claiming a 
neighbor had killed his dog, and 
he engaged Senator Vest to plead 
his case. The Senator made the 
following speech: 

“Gentlemen of the Jury: The 
best friend a man has in the world 
may turn against him and become 
his enemy. His son or daughter 
that he has reared with loving 
care may prove ungrateful. Those 
who are nearest and dearest to us, 
those whom we trust with our 
happiness and our good name, 
may become traitors to their 
faith. The money that a man has 
he may lose. It flies away from 
him, perhaps, when he needs it 
most. A man’s reputation mav be 
sacrificed in a moment of ill-con- 
sidered action. The people who 


are prone to fall on their knees to 
do us honor when success is with 
us may be the first to throw the 
stone of malice when failure set- 
tles its cloud upon our heads. The 
one absolutely unselfish friend 
that a man can have in this selfish 
world, the one that never deceives 
him, the one that never proves 
ungrateiul and treacherous, is his 
dog. 

“A man’s dog stands by him in 
prosperity and in poverty, in 
health and in sickness. He will 
sleep on the cold ground where 
the wintry wind blows and the 
snow drilts fiercelv, if only he 
may be near his master’s side. He 
will kiss the hand that has no 
food to offer. He will lick the 
wounds and sores that come in 
encounter with the roughness of 
the world. He guards the sleep 
of his pauper master as if he were 
a prince. When all other friends 
desert he remains. When riches 
take wings and reputation falls to 
pieces, he is as constant in his 
love as the sun in its journeys 
through the heavens. If fortune 
drives the master forth an outcast 
in the world, friendless and 
homeless, the faithful dog asks no 
higher privilege than that of ac- 
companying, to guard against 
danger, to fight against his en- 
emies, and when the last scene of 
all comes and when death takes 
the master in its embrace and his 
body is laid away in the cold 
ground, no matter if all other 
friends pursue their way, there by 
the graveside may the noble dog 
be found, his head between his 
paws, his eyes sad but open in 
alert watchfulness, faithful and 
true even in death.” 

Then Mr. Vest sat down. He 
had spoken in a low voice, with- 
out a gesture. He made no ref- 
erence to the evidence or the mer- 
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its of the case. When he finished 
the judge and jury were wiping 


their eyes. The jury filed out, but’ 


soon returned with a verdict in 
favor of the plaintiff for $500. He 
had sued for $200. It is even said 


that some of the jurors wanted to 
hang the defendant. 


MAN AND MONEY VALUES. 


Jesse James, the noted outlaw’s 
son, is, at the age of thirty, one of 
the most talented and respected 
lawyers in Kansas City, says The 
Star. Ina claims case that he re- 
cently won, Mr. James told a 
story: 

“There was a woman,” he said, 
“whose husband was killed in a 
railroad accident. The railroad, 
to avoid suit, gave her $5,000 
damages. The sum satisfied the 
woman, but a month or two after- 
ward, taking up a newspaper, she 
read about a man who had lost 
his leg in the same accident, and 
behold, this man was given by the 
company damages to the amount 
of $7,500. It made the woman 
mad. She hastened at once to 
the office of the railway’s claim 
adjuster. She said bitterly: 

“ “How is this? Here you give 
a man $7,500 for the loss of his 
leg, while you only gave me 

5,000 for the loss of my husband.’ 

“The claim adjuster smiled am- 
iably, and said in a_ soothing 
voice: 

““Madame, the reason is quite 
plain. The $7,500 won’t provide 
the poor man with a new leg, 
whereas with your $5,000 you 
can easily get a new husband, and 
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perhaps a better one. 





MR. EUSEBIUS W. ARROWSMITH. 
Eusebius W. Arrowsmith, for 
many years a prominent lawyer 
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practicing at Freehold, died at his 
home on East Main street Oct. 1, 
after an illness of three months. 
He was confined to his bed at his 
summer home at Avon, and went 
to the Monmouth Hospital for 
treatment, going back to his Free- 
hold home a month previous to 
his death in a serious condition. 
Since then he was under the daily 
care of his physician and a trained 
nurse. lle was a great sufferer 
from uraemic poisoning, which 
caused his death. 

The deceased was 64 years of 
age, was the son of the late Coun- 
ty Clerk Thomas V. Arrowsmith 
and Elizabeth Walling, and was 
born at Keyport in 1843. He re- 
ceived his early education in the 
public schools at Keyport. He 
was engaged in the mercantile 
business with his father for sev- 
eral years, and later accepted a 
position in New York. When his 
father was elected county clerk of 
Monmouth county Mr. Arrow- 
smith accepted the position of as- 
sistant. 

At the age of 28 he engaged in 
the practice of law, after four 
years’ study with Judge William 
H. Vredenburgh. He was admit- 
ted to the Bar as attorney No- 
vember, 1874. 

He was a staunch Democrat, 
and always took an active interest 
in the party’s welfare. He was 
counsel for the Board of Chosen 
Freeholders from 1891 to 1894. 

Mr. Arrowsmith was united in 
marriage to Miss Mary A. John- 
ston, of Keyport, who survives 
him with five children: Thomas 
V., a prominent lawyer of Long 
Branch; Eusebius W., Jr., a law- 
yer of Hoboken; Leonard J. and 
Miss Isabelle, of Freehold; and 
James S., of Hoboken. One son, 
Alfred W., died several years ago. 





